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Neither Here Nor There: Nonbinary, Law, Student
Celia Meredith*
The binary gender system itself creates [a] pattern of prohibited gender-identity based
discrimination. It is the litany of everyday gatekeepers and exclusions that wreak havoc
upon the mental health of nonbinary people, reminding them in a thousand different
ways, big and small, that they do not belong. . . . It seems as though we are again forced
to ask, to beg, for access to what everyone else already has, rather than eliminating the
locked doors in the way1.
INTRODUCTION
Legal scholarship has recently paid increased attention to the role of identity
in disparate experiences of those subjected to the law,2 and has more recently begun
to apply the same lens to the identity of those perceived as agents of the law.3
Thinking about individuals as agents of the law acknowledges the presence of
diverse populations in law schools and the legal profession. While discussions of the
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J.D., Indiana University Maurer School of Law, 2021; M.A. Indiana University Hamilton Lugar School of
Global and International Studies, 2021; Notes and Comments Editor, Indiana Journal of Law & Social
Equality, Volume 10; B.A., Smith College, 2016. Mil gracias a Glenda Garcia for her friendship and
mentorship during school and thoughtful questions during the drafting and editing of this piece; Liz
Bodamer for her insightful comments, suggestions, and questions in the later editing of this piece. Profound
thanks to Chava and Alex for creating and then welcoming me into spaces where other trans and nonbinary
attorneys are dreaming and thriving. Gratitude to Ash for offering a roadmap to surviving law school as a
nonbinary student. Special thanks to Remy Green for their generosity and thoughtful feedback on the last
draft of this Note; to Kendra Albert, Charlie Arrowood, and the rest of the group chat for their mentorship,
friendship, and virtual coworking sessions during my last year of law school!
Kendra Albert, Their Law, HARV. L. REV. BLOG (June 26, 2019), https://blog.harvardlawreview.org/theirlaw/.
See Carlos Berdejó, Gender Disparities in Plea Bargaining, 94 IND. L.J. 1247, 1247–50 (2019) (documenting
“striking” disparities in the plea-bargaining process whereby women receive lighter sentences than men,
mediated by race where white defendants receive far less time than Black defendants); Pamela Foohey,
Lender Discrimination, Black Churches, and Bankruptcy, 54 HOUS. L. REV. 1079, 1079 (2017) (exposing a
disparity in Chapter 11 filings where Black churches are disproportionately represented); Timothy J.
Droske, Correcting Native American Sentencing Disparity Post-Booker, 91 MARQ. L. REV. 723, 723–24 (2008)
(Native Americans prosecuted for the same crime receive a significantly higher sentence due to
jurisdictional arrangements and the status of Native Americans in the U.S. legal system). See generally
MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE AGE OF COLORBLINDNESS (rev. ed.
2012) (the criminal legal system is a salient driver of racial stratification in the United States).
See Glenda Beatriz Garcia, Breaking Down the Walls: Supporting Latinas to Law School Success, 7 IND. J.L.
& SOC. EQUAL. 374 (2019) (discussing the role of Latina identity in the context of law school); Jessica Tomer,
First-Generation Law Students: Struggles, Solutions and Schools That Care, NAT’L JURIST (Mar. 22, 2019,
8:39 AM), https://web.archive.org/web/20190330091215/https://www.nationaljurist.com/national-juristmagazine/first-generation-law-students-struggles-solutions-and-schools-care; Kevin H. Smith, Disabilities,
Law Schools, and Law Students: A Proactive and Holistic Approach, 32 AKRON L. REV. 1 (1999).
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experiences of students4 and scholars5 of color, cisgender white women,6 and others
marginalized due to class7 and disability8 have gained more widespread attention,
the documentation of specific experiences of transgender and nonbinary individuals
as agents within the legal system has failed to keep up with reality. While there is
increased visibility of nonbinary identities within broader society, evidenced by
third-gender marker options on government and other identity documents;9
discussions about gender-neutral and inclusive facilities such as bathrooms;10 and
changes in what language is used to refer to individuals and communities,11 etc.,
law schools and law as an institution are lagging behind in understanding and
meeting the needs of nonbinary individuals.
The experience of nonbinary individuals should be considered separately
from other LGBTQ+ individuals because, while there are at times overlap in
identity, perception, and experience, nonbinary individuals often experience
concerns distinct from those experienced by binary transgender individuals, and
their experiences offer unique insight into how normative gender and sex
categorization shapes legal institutions.12 With the acknowledgment that language
is constantly shifting and different communities will use different words to refer to
similar identities, this Note refers to the experiences of people who do not identify
as male or female regardless of the pronouns they use or how they are perceived by
4

5

6

7
8

9

10
11

12

See Garcia, supra note 3 at 376; Taifha N. Baker, Note, How Top Law Schools Can Resuscitate an Inclusive
Climate for Minority and Low-Income Law Students, 9 GEO. J.L. & MOD. CRITICAL RACE PERSPS. 123, 124
(2017).
See, e.g., Robert S. Chang & Adrienne D. Davis, An Epistolary Exchange: Making Up Is Hard to Do:
Race/Gender/Sexual Orientation in the Law School Classroom, 33 HARV. J.L. & GENDER 1 (2010).
Much of the older research available on the experience of “women” in the law can be understood to outline
the experience of white cisgender women, as whiteness and cisness are understood to be the norm – this is
further demonstrated by the work of women of color scholars who have done the more recent difficult work
of bringing their experiences to light. See Destiny Peery, Paulette Brown, and Eileen Letts, LEFT OUT AND
LEFT BEHIND: THE HURDLES, HASSLES, AND HEARTACHES OF ACHIEVING LONG-TERM LEGAL CAREERS FOR
WOMEN OF COLOR, ABA COM’N ON WOMEN IN THE PROFESSION (2020).
See, e.g., Tomer, supra note 3.
See Peter Blanck, Ynesse Abdul-Malak, Meera Adya, Fitore Hyseni, Mary Killeen & Fatma Altunkol Wise,
Diversity and Inclusion in the American Legal Profession: First Phase Findings from a National Study of
Lawyers with Disabilities and Lawyers Who Identify as LGBTQ+, 23 UDC/DCSL L. REV. 23 (2020); Nicholas
Gaffney, In Conversation with Attorneys with Disabilities, (July 16, 2018),
https://www.lawpracticetoday.org/article/attorneys-disabilities/; Smith, supra note 3.
As of May 2022, eight states allow individuals to have X gender markers on just their driver’s licenses,
three states allow X markers on just birth certificates, and thirteen states allow X markers on both forms of
state-issued documentation. Identity Document Laws and Policies, MOVEMENT ADVANCEMENT PROJECT,
https://www.lgbtmap.org/equality-maps/identity_document_laws (last updated May 10, 2022). See also KC
Clements, Legally Nonbinary: What It Means to Change Your Gender Marker From M or F to X, THEM (May
10, 2018), https://www.them.us/story/legally-nonbinary-third-gender-markers (contextualizing shifts in
legislation that allow X markers on government identity documents).
See Stalled, STALLED!, https://www.stalled.online/ (last accessed Jan. 1, 2020).
See, e.g., Kim Elsesser, How To Use Gender-Neutral Language, and Why It’s Important To Try, FORBES
(July 8, 2020, 1:06 PM), https://www.forbes.com/sites/kimelsesser/2020/07/08/how-to-use-gender-neutrallanguage-and-why-its-important-to-try.
For a helpful primer on trans identities, see Mady G. & J.R. Zuckerberg, A QUICK AND EASY GUIDE TO QUEER
AND TRANS IDENTITIES (2019). This Article will not be outlining the complicated interplay between
transgender and nonbinary identities as the dynamic is different for every individual and is worthy of an
entirely separate article.
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those around them. Different nonbinary people move through the world in very
different ways, and these differences should not be flattened or erased.13
This Note shifts the discussion from one that focuses on transgender and
nonbinary individuals solely as subjects impacted by the law14 and refocuses on the
experiences of nonbinary law students within law schools and entering the legal
profession. Scholars are starting to pay attention to the experiences of nonbinary
individuals in different legal contexts, but very rarely is the expertise of nonbinary
people centered in relevant discussions. This Note seeks to begin to redress this
dynamic. It is informed by conversations with transgender and queer scholars
within law and related fields who are scrutinizing the hostile relationship between
transgender and nonbinary individuals and legal institutions. This dynamic is often
ignored and misunderstood by cisgender law students and legal practitioners. This
Note is grounded in the author’s lived experience of being a nonbinary law student
and will outline the destabilization that is necessary within legal institutions for
nonbinary law students to find their footing as nonbinary lawyers. Part I
demonstrates the shortcomings of current legal scholarship via a brief literature
review, and gestures as well to nonlegal scholarship to offer distinct approaches not
yet taken up by legal scholars. Part II further explores law school as a hostile space
where nonbinary students experience conflict due to the structure and nature of the
institution, even as they act as agents of change. Part III outlines the failures of
assimilationist models of understanding nonbinary identities and point to the areas
of destabilization necessary within legal institutions.
I. EXISTING SCHOLARSHIP
Law students learn early on that there is power in how you ask a question:
even a good question, if not the correct one, will not receive the “right” answer.
Questions about success in the legal profession have often not been the correct
questions to understand the relationship between the profession and certain
13

14

That being said, nonbinary is being used as an umbrella term throughout this Note—not all people holding
identities falling outside of, between, or in excess of the binary categories of man and woman see
themselves in the term or use it to describe their experiences. See Mady G & Zuckerberg, supra note 12 for
an exploration on gender identities such as genderqueer, genderfluid, agender, pangender, and others that
may be considered nonbinary. See also Understanding Non-Binary People: How to Be Respectful and
Supportive, NAT’L CTR. FOR TRANSGENDER EQUAL. (Oct. 5, 2018),
https://transequality.org/issues/resources/understanding-non-binary-people-how-to-be-respectful-andsupportive. See also Florence Ashley, ‘X’ Why? Gender Markers and Non-Binary Transgender People, in
TRANS RIGHTS AND WRONGS: A COMPARATIVE STUDY OF LEGAL REFORM CONCERNING TRANS PERSONS 33–36
(Isabel C. Jaramillo & Laura Carlson eds., 2021) (detailing one scholar’s approach to using nonbinary as the
umbrella term and what complications this may have for legal scholarship approaching varied nonbinary
gender categories).
See Jessica Szuminski, Note, Behind the Binary Bars: A Critique of Prison Placement Policies for
Transgender, Non-Binary, and Gender Non-Conforming Prisoners, 105 MINN. L. REV. 477 (2020); Megan
Brodie Maier, Altering Gender Markers on Government Identity Documents: Unpredictable, Burdensome,
and Oppressive, 23 U. PA. J.L. & SOC. CHANGE 203 (2020); Katie Reinick, Running from the Gender Police:
Reconceptualizing Gender to Ensure Protection for Non-Binary People, 24 MICH. J. GENDER & L. 265, 266-67
(2017) (a fundamental right to self-determination grounded in the Fourteenth Amendment due process
clause would allow nonbinary plaintiffs to bring claims under federal antidiscrimination law).
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marginalized individuals within. The experiences of students and scholars of color,
cisgender white women, and others marginalized due to class and disability have
become more legible to legal scholarship15 and have demonstrated the ways in
which marginalized identity groups are assimilated to varying degrees of “success”
in the legal field.16 This scholarship has also demonstrated how assimilation does
not necessarily correlate with the increased success of marginalized individuals.17
Race, gender, sexuality, disability, and other markers of sameness/difference are
not interpreted equally nor do they have the same impact on the ability of a student
to succeed in the law school setting.18 The contextual and relational nature of
identities means that success can be localized but difficult for many to achieve
within the structure of law school, which seeks to reward particular kinds of
behaviors or practices.19
The question of the “assimilability” of different identities is important to
consider in the context of the experiences of nonbinary individuals for how it opens
space for a conversation on the failures of law as a field and of law schools as
institutions. While the instinct of much scholarship is to ask how to assimilate

15

16

17

18

19

For some examples, see sources in footnotes 3-8, especially Garcia, supra note 3 (discussing Latina law
student experiences) and Blanck et. al, supra note 8 (discussing findings of a study with disabled and
LGBTQ+ lawyers).
See Elizabeth Mertz, Inside the Law School Classroom: Toward a New Legal Realist Pedagogy, 60 VAND. L.
REV. 483, 511 (2007); see also ROBERT GRANFIELD, MAKING ELITE LAWYERS: VISIONS OF LAW AT HARVARD AND
BEYOND (1992); LANI GUINIER, MICHELLE FINE & JANE BALIN, BECOMING GENTLEMEN: WOMEN, LAW SCHOOL,
AND INSTITUTIONAL CHANGE (1997); ELIZABETH MERTZ, THE LANGUAGE OF LAW SCHOOL: LEARNING TO “THINK
LIKE A LAWYER” (2007); WENDY LEO MOORE, REPRODUCING RACISM: WHITE SPACE, ELITE LAW SCHOOLS, AND
RACIAL INEQUALITY (2007); Wendy Leo Moore & Joyce M. Bell, The Right to Be Racist in College: Racist
Speech, White Institutional Space, and the First Amendment, 39 L. & POL’Y 99 (2017) (contextualizing overt
and covert elements of racism within colleges and universities as white institutional spaces); ROBERT
STEVENS, LAW SCHOOL: LEGAL EDUCATION IN AMERICA FROM THE 1850S TO THE 1980S (1983); WILLIAM M.
SULLIVAN, ANNE COLBY, JUDITH WELCH WAGNER, LLOYD BOND & LEE S. SHULMAN, EDUCATING LAWYERS:
PREPARATION FOR THE PROFESSION OF LAW (2007).
See generally Susan Grover & Nikeshia Womack, Stories at the Edge of Class—Marginalization in the Law
School Experience, 16 SEATTLE J. SOC. JUST. 41 (2017); Yung-Yi Diana Pan, Typecast Socialization: Race,
Gender, and Competing Expectations in Law School, in DIVERSITY IN PRACTICE: RACE, GENDER, AND CLASS IN
LEGAL AND PROFESSIONAL CAREERS 141 (Spencer Headworth, Robert L. Nelson, Ronit Dinovitzer & David B.
Wilkins eds., 2016); Louwanda Evans & Wendy Leo Moore, Impossible Burdens: White Institutions,
Emotional Labor, and Micro-Resistance, 62 SOC. PROBLEMS 439 (2015); Meera E. Deo, The Promise of Grutter:
Diverse Interactions at the University of Michigan Law School, 17 MICH. J. RACE & L. 63 (2011).
This can seem fairly obvious when one reads student accounts of law school, or talks to students of different
backgrounds – the assumptions made about a Black, not disabled, cisgender male student will be different
than those made about a Deaf, cisgender Latina student. Students from any background and any identity
can require different support or resources than their peers, based on how law schools have been structured
to meet the needs of people unlike them.
See CARRIE YANG COSTELLO, PROFESSIONAL IDENTITY CRISIS: RACE, CLASS, GENDER, AND SUCCESS AT
PROFESSIONAL SCHOOLS (2005) (“identity dissonance” can make it more difficult for minoritized students to
succeed within professional schools); POWER, LEGAL EDUCATION, AND LAW SCHOOL CULTURES (Meera E. Deo,
Mindie Lazarus-Black & Elizabeth Mertz, eds. 2020) (hierarchies of power and cultural norms shape and
maintain inequities in legal education that create structural barriers to success); YUNG-YI DIANA PAN,
INCIDENTAL RACIALIZATION: PERFORMATIVE ASSIMILATION IN LAW SCHOOL (1st ed. 2017) (racialization occurs
alongside professional socialization).
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differences, there is a necessary question precedent: why assimilate at all?20
Examining the trajectory of LGB inclusion in law schools can foreground these
questions. Parsing the differences in LGBTQ+ experiences is part of understanding
this trajectory; LGBTQ+ can be used as a political and community-building label
but can also serve to erase important differences between individual experiences,21
even between those who otherwise share certain identities.22 For example, a white,
cisgender lesbian will experience law school differently than a Latina cisgender,
bisexual woman, who will, in turn, experience law school differently than a white,
transgender woman, or an Asian, nonbinary person. Political umbrella terms are
broad to aid in community building23 but cannot accurately reflect the individual
experiences of people who are perceived in different ways based on their multiple
identities.24 Data collected regarding law school experiences often claim to capture
“LGBT” experiences but neglect to interrogate one of the necessary caveats with a
discussion of demographic data: a lack of nuance within the processes of collection
can lead to both a failure to capture individuals’ intersections of identities as well as
fail to accurately represent the experiences of groups of people. It is necessary to
first ask whom is being included in such an umbrella term, and then whose
experiences are perhaps obfuscated by not being specifically identified beyond that
umbrella.
While some scholars point to increased acceptance of lesbian, gay, and
bisexual students (and later attorneys) in academic25 and professional26 settings as
20
21

22

23

24

25

26

Many queer activists and scholars have rejected assimilationist models in various aspects of life. See, e.g.,
AGAINST EQUALITY: QUEER REVOLUTION, NOT MERE INCLUSION (Ryan Conrad ed. 2014).
See Alan Peleaz Lopez, 5 Ways the LGBTQIA+ Movement Fails at Intersectionality, EVERYDAY FEMINISM
(Dec. 19, 2016), https://everydayfeminism.com/2016/12/lgbtqia-fails-at-intersectionality; Symposium,
Litigating Transphobic Bathroom Bills: Envisioning Comprehensive Legal Strategies for Trans Liberation,
23 CARDOZO J.L. & GENDER 171, 174 (2016).
Symposium, supra note 21; AGAINST EQUALITY: QUEER REVOLUTION, NOT MERE INCLUSION, supra note 20. In
the law school context, this also means considering how students who hold other marginalized identities
may experience marginalization due to something other than their queerness in multiple sites throughout
law school.
For example, the term “women of color” has a political and ideological history. Rather than being
biologically defined, “it is a solidarity definition; a commitment to work in collaboration with other
oppressed women of color.” Western States Center, The Origin of the Phrase “Women of Color,” YOUTUBE,
(Feb. 15, 2011) https://www.youtube.com/watch?v=82vl34mi4Iw (delivered by Loretta Ross). Loretta Ross,
cofounder and national coordinator of SisterSong, points out that the flattening of this term to biological
destiny is a function of white supremacy. Id.
See, e.g., Francisco Valdes, Queer Margins, Queer Ethics: A Call to Account for Race and Ethnicity in the
Law, Theory, and Politics of "Sexual Orientation," 48 HASTINGS L.J. 1293 (1997). Many in-group and outgroup conversations have critiqued the use of umbrella phrases like LGBT but also of POC and BIPOC
because of the ways they are often used to obfuscate the specific violence that, for example, transgender
people experience that gay men may not or that Black people may focus that Asian people may not. See,
e.g., Yasmine Jameelah, “Don’t Call Me ‘BIPOC’ When You Mean ‘BLACK’”, XONECOLE.COM, (Jul. 23, 2020)
https://www.xonecole.com/dont-call-me-bipoc-when-you-mean-black/ (discussing the way that “People of
Color” and “Black, Indigenous People of Color” (POC or BIPOC) are used when talking about issues that
specifically impact Black communities).
Cf. Kim Brooks & Debra Parkes, Queering Legal Education: A Project of Theoretical Discovery, 27 HARV.
WOMEN'S L.J. 89, 94–96 (2004) (citing notes and comments of students’ experiential accounts of queerphobia
in law school).
James G. Leipold, Stand and Be Recognized: The Emergence of a Visible LGBT Lawyer Demographic, 42
SW. L. REV. 777, 777–78 (2013).
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evidence of increased LGBT acceptance, there are important distinctions between
lesbian, gay, and bisexual students and transgender students. Sexuality and gender
shape how individuals move through the world in very different ways.27 Acceptance
of and comfort with talking about sexual orientation and gender identity varies
widely, and the ways such identities come up in school or at the workplace are
varied. The kinds of evidence that many scholars cite to demonstrate acceptance
often rely on the existence of “LGBT Friendly” spaces and the wider acceptance of
marriage equality.28 Queer historians and scholars, on the other hand, are equally
quick to point out that the “gay marriage movement” intentionally distanced itself
from different kinds of “deviation,” especially, in the words of one attorney, from
“the miasma of gender variance and perversion and strangeness.”29 This “miasma”
associated with trans identities and less normative queer relationship structures
meant that even with strides in same-sex marriage, less heteronormatively
acceptable ways of being queer were left in a “legal lurch, because [they weren’t]
something that could fit into the civil rights litigation framework, so all of the rest
of the gender variant people and the trans people and the weirdos and the perverts
and the freaks were just thrown under the bus.”30
Such assimilationist models of organizing are echoed within institutions such
as law schools and law firms as they try to become “LGBT Friendly” without
parsing what different people within such a political category or identity group may
need.31 In the law school setting, this may mean that professors use same-sex
couples in their hypotheticals offered in class but do not consider other ways in
which LGBTQ+ communities may be impacted by their area of the law. This can
also extend to student outreach and recruitment: admissions offices will cite news
reports or rankings describing how “gay-friendly” a campus or college town is
without changing the barriers to the application process or addressing difficulties

27

28

29
30
31

Of course, this doesn’t mean that all LGB people share the same experiences. Bisexuality is still less
accepted than lesbian and gay sexualities, even among lesbian and gay people. MOVEMENT ADVANCEMENT
PROJECT, INVISIBLE MAJORITY: THE DISPARITIES FACING BISEXUAL PEOPLE AND HOW TO REMEDY THEM (2016),
https://www.lgbtmap.org/file/invisible-majority.pdf (detailing unsafe and unsupportive educational
environments, high rates of discrimination in the workplace, substantial mental and physical health
disparities, and increased levels of violence). And gender still plays a role in the inclusion and treatment of
LGB people. See Trenton D. Mize & Bianca Manago, Precarious Sexuality: How Men and Women Are
Differentially Categorized for Similar Sexual Behavior, 83 AM. SOCIO. REV. 305 (2018).
“Love wins” and other slogans sanitize queerness for heteronormative spheres and work in spaces such as
law schools and the broader legal profession to normalize LGB identities while pushing aside the need for
serious economic and racial justice organizing. A focus on a normalizing “gay rights” writes a narrative of
progress that assimilates gay people into a neoliberal structure. See, e.g., AGAINST EQUALITY: QUEER
REVOLUTION, NOT MERE INCLUSION, supra note 20.
Symposium, supra note 21, at 178 (Andy Izenson describing the civil rights litigation framework).
Id. “Pervert” and “freak” are not used here in a derogatory way but as a reclaimed, in-group identifier.
See Dean Spade & Craig Willse, I Still Think Marriage is the Wrong Goal, in AGAINST EQUALITY: QUEER
REVOLUTION, NOT MERE INCLUSION, supra note 20, at 32 (“We still demand a queer political agenda that
centralizes the experiences of prisoners, poor people, immigrants, trans people, and people with disabilities.
We reject a gay agenda that pours millions of dollars into campaigns for access to oppressive institutions for
a few that stand to benefit.”).
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that queer students of color and white trans students will likely face on campus.32
Additionally, even individuals sharing the same identity under the LGBTQ+
umbrella do not share identical experiences—some trans students are not
interested in being out as trans in law school, for example, and feel comfortable
accessing binary-gendered facilities and being referred to with she/her or he/him
pronouns and the attendant honorifics. Speaking with binary trans33 colleagues, a
number have noted it is easier for them to navigate law school because there are
already structures in place to be legible both to administration and faculty.34 Some
of these structures involve the ability to change the name on their student ID as
well as access appropriately gendered single-sex bathroom facilities.35 Nonbinary
students, even those who identify as trans, are not always able to assimilate in the
same ways nor are they always interested in doing so.36
Even while there is growing recognition of the existence of nonbinary
individuals, and some law schools are beginning to understand that there are
nonbinary law students and even faculty members,37 there is a lack of attention to
the agency of these individuals. Similarly, as with much mainstream scholarship on
transgender legal issues, there is a greater focus on how transgender individuals
are impacted by the law38 without the corresponding acknowledgment that
transgender individuals are also practicing and making law.39 Discussing agency
requires an acknowledgment of different approaches to understanding the roles
authority and professionalism play in law school and beyond. Traditional and
heteronormative standards require certain people to prove they have authority to
32

33

34
35
36

37

38
39

For example, prospective students at Indiana University Maurer School of Law are told that Bloomington
has been ranked “as the nation’s fifth largest per capita population of same-sex households, making it one of
the gayest cities in America,” and is the “gay capital of the Midwest” but not about white supremacist
activities at the downtown farmers market. Admissions Recruitment E-mail, Indiana University Maurer
School of Law Admissions to Celia Meredith, 2L Director of the LGBTQ+ Project at Maurer School of Law
(Sept. 29, 2020) (on file with author). Cf. Adam Pinsker, Bloomington Unlikely to Boot Alleged White
Supremacist from Farmer's Market, IND. PUB. MEDIA (June 18, 2019),
https://indianapublicmedia.org/news/bloomington-unlikely-to-boot-alleged-white-supremacist-from-farmersmarket.php.
Here I am referring to colleagues who are trans and identify with a binary gender: male or female. For more
information of different trans identities, see Mady G. & Zuckerberg, supra note 12.
Conversations with Trans Students, Ind. Univ. Maurer Sch. of L. (Dec. 2019, 2020).
Id.
See, e.g., Mattilda Bernstein Sycamore, There’s More to Life than Platinum: Challenging the Tyranny of
Sweatshop-Produced Rainbow Flags and Participatory Patriarchy [Introduction], in THAT’S REVOLTING!:
QUEER STRATEGIES FOR RESISTING ASSIMILATION 1–7 (Mattilda Bernstein Sycamore ed., 2008) (“Assimilation
is violence, not just the violence of cultural erasure, but the violence of stepping on anyone who might get in
the way of your upward mobility.”).
As seen by accommodations such as gender-neutral bathroom facilities, workshops, and other institutional
work normalizing different pronouns and honorifics, etc., and in my experience discussing these issues with
individuals at different institutions.
See supra note 14.
Nonbinary issues are often framed in these articles and discussions as something law students and
attorneys should know in case they come across clients with these needs rather than signaling to the
existence of colleagues with such identities or acknowledging the nonbinary students and attorneys who
could be reading the pieces. For example, see sources at footnote 14. Groups such as the Law School
Admission Council and National Association for Law Placement are just starting to collect data and
recognize the existence of nonbinary students. See infra pages 13-14.
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speak on an issue while others are assumed to have such authority and expertise.40
The remedy to such assumptions is not to require that individuals have a lived
experience or be required to “out” themselves to demonstrate authority to speak on
an issue but rather seeks to acknowledge the weight of different kinds of
knowledges and that those with lived experience of particular identities and
positionalities have expertise that others do not.41 An exchange between Professors
Jessica Clarke and Kendra Albert exemplifies the difference in situated versus
nonsituated knowledges based on both authors’ approaches to nonbinary legal
issues, demonstrating why certain voices should be centered in conversation.
Clarke’s article, They, Them, and Theirs purports to “ask[] what the law
would look like if it took nonbinary gender seriously”42 and is written for a cisgender
audience that is likely to be less familiar and accepting of nonbinary identities—the
opening anecdote is aimed at gaining acceptance through binary and
heteronormative reference.43 It aims to ask “[w]hat would it mean for the law to
ensure nonbinary people’s full participation in social, political, and economic life?”44
but only frames responses and interventions in terms of “modest extensions of
existing law,”45 at times offering solutions that have been roundly critiqued by
critical race and feminist legal scholars in the context of race-based and sex-based
discrimination.46 Clarke accurately documents some of the ways nonbinary people
challenge different modes of sex segregation47 and sex designation48 within legal
systems but ultimately misunderstands the needs and desires of nonbinary people
by not being in conversation with nonbinary people, especially nonbinary
attorneys.49 They, Them, and Theirs does not appear to be interested in subversive
gender or in opening spaces that invite readers to be critical about the ways in
which gender is incorporated into the law and used as a normative tool. For
example, Clarke gives room to a discussion of pronoun usage being controversial50
rather than focusing on the shift of language in society51 and within the legal

40
41

42
43
44
45
46

47
48
49

50
51

See Chang & Davis, supra note 5, at 4–5 (discussing the role of student’s perception of faculty authority in
the Socratic method).
See Albert, supra note 1 (discussing issues with cisgender scholarship that does not center nonbinary
experiences). This has become a topic of conversation in various parts of society over the past few years and
should be a welcome discussion in law schools as well. Id.
Jessica A. Clarke, They, Them, and Theirs, 132 HARV. L. REV. 894, 895 (2019).
See id. at 895–96.
Id. at 900–01.
Id. at 901.
The most obvious example is discussed infra note 56, and relies on an increased or continued reliance on
jails, rather than using an anti-carceral approach.
Clarke, supra note 42 at 981–83.
Id. at 936–45, 947.
Clarke does refer to a number of trans scholars, but the research cited is dated and the scholars are not
centered for their situated knowledge. This citational practice begs the question: Where is the more radical
approach that challenges such normative understandings of gender and the law?
Clarke, supra note 42, at 923–24 (“Opponents . . . may point to nonbinary people as demonstrating the
purported absurdity of the project.”).
Devin-Norelle, Gender-Neutral Pronouns 101: Everything You've Always Wanted to Know, THEM (May 22,
2020) https://www.them.us/story/gender-neutral-pronouns-101-they-them-xe-xem.
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context,52 and cisnormative concerns of comfort are centered in an ahistorical
reading of the usage of neopronouns in particular.53 This focus centers cisgender
concerns and emphasizes a particularly assimilationist model of addressing the
nonbinary “issue.” Clarke fails to notice—and with that, fails to address––her latent
assumptions about the legal system and whose voices are worth listening to within
that system.
Notably, Clarke appears to be committing to reforms that entrench harmful
systems not only of gender binary but also of capitalism and carcerality. In Albert’s
words, “the solutions . . . propose[d] represent formal equality at best, not equity or
liberation.”54 They suggest that:
Perhaps the harmful systemic effects of the gender binary are not
obvious to Clarke because they are outside of her experience. The
gender binary is the water in which we all swim. To imagine it as
something one drowns in is difficult for those who float on top of it.55
This exchange is not referenced to demonstrate that Clarke has no authority to
discuss the issue but rather to demonstrate that by speaking without the experience
of living as a nonbinary person, and without being in conversation with her
nonbinary peers, Clarke starts from a place of entrenching harmful systems rather
than critically approaching the conversation to wonder why the system needs to
function as it does.56 As a nonbinary scholar, Albert approaches the questions with
their lived experience as a nonbinary person who is an agent in the legal field: they
leverage their position to critique the baseline assumptions Clarke makes in her
52

53

54
55
56

See Heidi K. Brown, Get with the Pronoun, 17 LEGAL COMMC’N & RHETORIC: JALWD 61, 64 (2020) (“The
individuals we write about in our legal documents are living in and navigating a society in which genderneutral pronouns are becoming the norm. We must catch up.”).
Neopronouns are a category of “new” pronouns that are used in place of she/he/they. See Devin-Norelle,
supra note 51. They are not that “new”, though, and have a long history that is still evolving today:
The pronoun “hir” was coined in 1920 by a newspaper in California, The Sacramento
Bee . . . . They tried using that off and on from the 1920s through to the 1940s.’ ‘Ze,’ often
assumed to be a more recently coined term, was created by ‘a writer identified only as
J.W.L.’ in 1864 . . . . In 1858, an American composer named Charles Crozat Converse
invented the pronoun ‘thon’ (short for ‘that one’), which even made it into well-regarded
dictionaries — Funk and Wagnalls' Standard Dictionary in 1903, and Webster’s Second
New International Dictionary in 1934 — but never caught on in popular usage.
Devin-Norelle, supra note 51 (quoting Dennis Baron, a professor of English and Linguistics at the
University of Illinois Urbana-Champaign and author of WHAT’S YOUR PRONOUN?: BEYOND HE OR SHE.).
Albert, supra note 1 (“The solutions [Clarke] proposes represent formal equality at best, not equity or
liberation.”).
Id.
Clarke, supra note 42, at 903 (“[T]houghtful integration of nonbinary people into binary categories may be
the best short-term approach. This approach would redefine binary sex and gender categories to best fulfill
the purposes of the regulation, while also respecting every person’s gender identity, to the extent possible.”)
Even citing to Dean Spade, id. 984–85, Clarke does not question one of the reasons why prisons are
particularly harmful for trans people, who are disproportionately imprisoned and suffer violence at higher
rates than cis people. See Carolyn Calhoun, “Bullseye on Their Back”: Police Profiling and Abuse of Trans
and Non-binary Individuals and Solutions Beyond the Department of Justice Guidelines, 8 ALA. C.R. &
C.L.L. REV. 127, 129–30 (2017); Pooja Gehi, Gendered (In)Security: Migration and Criminalization in the
Security State 35 HARV. J.L. & GENDER 357 (2012) (specifically discussing concerns for LGBTQ+ migrants,
but also touching on the long history of criminalization and intersections of the criminal and immigration
legal systems).
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article related to the goals of legal and criminal institutions and where nonbinary
rights are and should be positioned within these institutions.57 One of the
particularly striking things about Clarke’s article from a nonbinary perspective is
the lack of acknowledgment that Clarke herself is not a stakeholder, and as Albert
additionally points out, it seems likely “that Clarke did not get significant input
from nonbinary people on how her proposals might affect them. Like most legal
scholarship, Clarke’s work primarily engages with secondary sources and
interviews conducted by others, meaning that she does not directly cite to
conversations with nonbinary people about her suggestions.”58 Nonbinary people
are lawmakers and policy shapers;59 we are here in the academy and our
experiences and desires must be centered in these conversations.60 That is one of
the most concerning parts of Clarke’s article: it is paternalistic and unaware—and
cannot begin to grasp—the subtleties of nonbinary identity because the concessions
made from her starting assumptions are anathema to liberation.
Discussions of authority should be problematized in the legal context
regardless, and a nonbinary person should not be treated as an expert on all
nonbinary issues who can speak for all nonbinary people simply because of their
lived experience. However, many trans people are required to be educators and
advocates from the moment they come out in ways their cis colleagues are not.
Nonbinary people are better equipped to discuss nonbinary issues than cis people
and should be the ones setting the stage with acknowledgment of the validity and
impact of their experiences. Nonbinary issues have been described as being “at the
margins” of legal scholarship,61 offering new “legal possibilities,” but there is a
particular lack of situated analysis that focuses on the experiences of nonbinary
people in the law rather than being impacted by the law.62 In December 2020, the
National Association for Law Placement, Inc. (NALP) released its first in-depth
analysis of employment and salary outcomes for nonbinary law school graduates.63
57

58
59

60

61

62

63

See Albert, supra note 1. “[A]n incremental approach that reinscribes gatekeepers should not be our
opening offer.” Id.
Id.
Parker Purifoy, Trans, Non-Binary Candidates Make History in State Legislative Races, WASHINGTONBLADE
(Nov. 18, 2020) https://www.washingtonblade.com/2020/11/18/transgender-non-binary-candidates-makehistory-in-state-legislative-races/. Mauree Turner became the first nonbinary person elected to any state’s
legislature when they won a seat in Oklahoma’s House of Representatives in 2020. Id. Joshua Query has
served as a member of New Hampshire’s House of Representatives since 2018 and was re-elected as New
Hampshire’s first genderqueer representative after they came out in 2019. Id.
Albert says, it is “[F]or whatever reason, in the effort to convince her audience that nonbinary inclusion is
no big deal and can be done without any special solicitude, Clarke erases the concerns of the nonbinary
people she claims to center.” Albert, supra note 1.
Clarke, supra note 42, at 900 (citing Christina Richards, Walter Pierre Bouman & Meg-John Barker,
Introduction, in GENDERQUEER AND NON-BINARY GENDERS 2 (Christina Richards, Walter Pierre Bouman &
Meg-John Barker eds., 2017)); see also Shawn Thomas Meerkamper, Note, Contesting Sex Classification:
The Need for Genderqueers As a Cognizable Class, 12 DUKEMINIER AWARDS 1 (2013).
Cf. J. Remy Green, Technically, My Legal Name is Jeremy Jeremy Maxwell Green: A Personal MicroOdyssey, MEDIUM (Sept. 24, 2017), https://medium.com/@j.remy.green/technically-my-legal-name-is-jeremyjeremy-maxwell-green-a-personal-micro-odyssey-bfff05cc7f45.
NALP Research on Non-Binary Law School Graduates, NAT’L ASS’N FOR L. PLACEMENT (Dec.
2020), https://www.nalp.org/1220research.
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The report includes important data for enabling the assessment of outcomes
for nonbinary students but is also realistic about its limitations; although NALP
added an “I do not identify as male or female” option to its Class of 2014 survey,
reporting on nonbinary data was limited to counts of graduates until the Class of
2019 report.64 Beginning with the Class of 2020, NALP expanded the options for
gender responses, and more data will be available about the existence of, and
outcomes for, nonbinary law students.65 The data so far reveals that nonbinary
graduates are more likely to report being queer,66 more likely to be people of color,67
and significantly more likely to report having a disability.68 These data are
necessarily limited69 but do signal to intersecting identities and needs that require
an attention to the structure of law school as a whole, as well as how the institution
responds to, or fails to respond to, individual students holistically.
II. LAW IS HOSTILE, LAW SCHOOL IS A MICROCOSM
This Note draws particular attention to the experiences of nonbinary law
students and to law schools more generally because of the intersection of interests
that occur in the law school setting. As a pedagogical matter, law schools are seen
as places where individuals are shaped as lawyers—while they may not be taught
all of the ins and outs of the law, they are taught to think like lawyers.70 While
scholarship and professional spaces have been hosting conversations about the
discrepancy between the law school experience and the legal professional reality,71
law school remains a formative space for lawyers. It is where students are given the
foundations for entering into the legal profession as professionals and experts.
Hostility within this institution demonstrates competency failure for lawyers,
invites questions about the limitations of the current model, and attempts to
assimilate those considered non-normative into the model. A hostile work and
learning environment limits students’ ability to learn and grow as lawyers and
64
65
66
67
68
69

70

71

Id.
Id.
Id. “Class of 2019 non-binary graduates were more likely to report their sexual orientation as ‘gay, lesbian,
or bisexual’ (42.6%) or ‘other’ (41.0%) compared to graduates overall (7.3% and 1.3%, respectively).” Id.
Id. “Non-binary graduates were somewhat more likely to be people of color (36.6%) than the class as a whole
(32.8%).” Id.
Id. “Non-binary graduates were also more likely to report having a disability (25.9%) compared to graduates
overall (4.1%).” Id.
See NAT’L ASS’N FOR L. PLACEMENT, CLASS OF 2019 NATIONAL SUMMARY REPORT (2020),
https://www.nalp.org/uploads/Classof2019NationalSummaryReport_.pdf. Only 89 out of 32,262 students
who reported their gender on the NALP survey identified as nonbinary. Id. Of course, we also cannot
necessarily compare these data with global populations numbers as there is not great data available
describing trans populations more broadly, and law school is not a balanced subset of other populations – it
is a self-selecting group to begin with!
See Judith Welch Wegner, Symposium 2009: A Legal Education Prospectus: Law Schools & Emerging
Frontiers: Reframing Legal Education's “Wicked Problems,” 61 RUTGERS L. REV. 867, 891–97 (2009). But see
Mark A. Cohen, What Are Law Schools Training Students For?, FORBES (Nov. 19, 2018, 5:56 AM),
https://www.forbes.com/sites/markcohen1/2018/11/19/what-are-law-schools-training-students-for/.
See Cohen, supra note 70.
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forecloses many opportunities for students.72 If students’ imagination of the possible
worlds we live in and can create is limited, students cannot become the sorts of
attorneys that can fully serve their communities. Law school can be understood,
then, as a microcosm of the legal field:73 it shifts and adapts to those who navigate
the context and seeks to set norms for how one embodies legal professionalism and
can expect to move through space as a legal actor.74
For nonbinary law students, law school is often a hostile space—physically,
mentally, and emotionally. The nature of this hostility is explored below, but these
areas of conflict, discomfort, and difficulty implicate legal and social issues. While
others have begun to address the legal issues and propose frameworks for
addressing or solving some of these issues, this Note is most interested in
investigating what these issues suggest about the underlying frameworks and
assumptions of law school and thereby gesture to problems that cannot be solved
without systemic changes.
A. Physical Spaces
One of the most common sites of conflict and confusion in public and
semipublic spaces for nonbinary people is the bathroom.75 Some law schools have
gender-neutral bathroom options: students at UCLA,76 Yale,77 Stanford,78 and
Seattle University79 law schools have organized extensively to push for gender72

73
74

75

76
77

78
79

This can be seen beyond the legal profession in the recognition of Title VII (employment) and Title IX
(education) claims brought under a theory of hostile environment as discrimination. See “Harassment”,
EEOC, https://www.eeoc.gov/harassment (last visited May 11, 2022); Doe v. Claiborne County, 103 F.3d
495, 515 (hostile environment claims are cognizable under Title IX and the elements to state a supervisory
hostile environment claim under Title VII apply under Title IX).
MOORE, supra note 16, at 17–18.
This is arguably because the legal profession sets the structure of legal education. SULLIVAN ET. AL., supra
note 13 at 3–5; see also Kimberlé Williams Crenshaw, Foreword: Toward a Race-Conscious Pedagogy in
Legal Education, 11 NAT’L BLACK L.J. 1 (1988) (noting that the standard for what is objective and
professional in law schools is predicated on a white male perspective); Shannon Cumberbatch, When Your
Identity is Inherently “Unprofessional”: Navigating Rules of Professional Appearance Rooted in
Cisheteronormative Whiteness As Black Women and Gender Non-Conforming Professionals, 34 J.C.R. &
ECON. DEV. 81 (2021) (outlining the racist roots and oppressive ideologies that underlie the foundation of
legal institutions and standards of “professionalism”).
This Note does not address these issues in as much depth as others have. For discussion of these issues, see
Jennifer S. Hendricks, Arguing with the Building Inspector About Gender-Neutral Bathrooms, 113 NW. U.L.
REV. ONLINE 77 (2018) for an excellent discussion of sites of conflict with bathroom usage.
Conversation with Ryan Rose, Dir. of Bldg. Operations at Univ. of Cal.: Los Angeles, Sch. of Law (July 31,
2020).
Asha Prihar, YLS Adds Gender Neutral Bathrooms (Jan. 31, 2019),
https://yaledailynews.com/blog/2019/01/31/yls-adds-gender-neutral-bathrooms/.
“Following three years of advocacy from students and litigation against the state of Connecticut, Yale Law
School introduced two new multi-stall gender-neutral restrooms in . . . December [2018].” (giving them a
total of twenty gender neutral stalls). Id.
Kate Chesley, Stanford Increases the Number of All-Gender Restrooms on Campus, STANFORD NEWS (May
12, 2017), https://news.stanford.edu/2017/05/12/stanford-increases-number-gender-restrooms-campus/.
Erick Lake, Students Petition Law School to De-Gender Bathrooms, SPECTATOR (Oct. 17, 2019),
https://seattlespectator.com/2019/10/17/students-petition-law-school-to-de-gender-bathrooms/. Students at
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neutral bathrooms.80 Law professors, architects, and activists have also begun
working more openly to reconsider and recontextualize public bathroom spaces. For
example, Stalled! is a project that “takes as its point of departure national debates
surrounding transgender access to public restrooms to address an urgent social
justice issue: the need to create safe, sustainable and inclusive public restrooms for
everyone regardless of age, gender, race, religion and disability,” addressing the
issue with workshops, design prototypes, and other work done by lawyers,
architects, and historians.81 Some legal scholars have suggested that the
International Building Code language that defines minimum requirements for
buildings and rooms like bathrooms should be interpreted in ways that allow for
more gender-neutral bathroom facilities.82
Access to bathroom facilities is an issue that impacts a student’s ability to
fully exist in a space and raises concerns of basic human dignity. It is often not the
only, nor biggest, issue or barrier that nonbinary students face, and for some
students, the existence of a gender-neutral bathroom does not remove the barriers
to an equitable law school experience. Not all nonbinary students feel
uncomfortable accessing single-sex designated restrooms, and others have different
concerns that are more pressing. Aspects of law school impose pressure on the
intersections of identities and can also bring up issues related to addiction,83
depression,84 housing and food instability,85 and more. As the NALP Nonbinary
Report indicates, many nonbinary students live at the intersections of identities

80

81

82
83

84
85

Seattle University Law have access to library bathrooms that are gender neutral and have expressed
concerns with other logistic issues these bathrooms incur. They are, as of October 2019, advocating for
degendering other bathrooms, id., which I believe to be an important option to consider.
A brief note for the sake of transparency: At the time of writing this Note, I was serving as a research
assistant to address the need for gender-neutral restrooms at Indiana University Maurer School of Law. As
this Note was being finalized, Maurer finally received its first gender neutral single-user bathroom in Fall
of 2021.
Stalled!, STALLED, https://www.stalled.online/(last visited Sept. 24, 2020). “Stalled! was formed in 2015 to
address the design consequences of this pressing social equity problem. The project assembles a crossdisciplinary research team that includes architect Joel Sanders, transgender historian Susan Stryker, and
legal scholar Terry Kogan to explore this question from a cultural, political and legal perspective.” Id.
Hendricks, supra note 65, at 93–94 (IBC language should be interpreted for solely the calculation of
occupancy rather than the actual construction of sex segregated facilities).
See, e.g., Jerome M. Organ, David B. Jaﬀe & Katherine M. Bender, Suﬀering in Silence: The Survey of Law
Student Well-Being and the Reluctance of Law Students to Seek Help for Substance Use and Mental Health
Concerns, 66 J. LEGAL EDUC. 116, 117 (2016).
See id at 136–37.
Housing and food insecurity among college students has been on the rise over the past few years; although
law school can have a reputation for only attracting students who have access to family wealth, food
instability in particular should be understood as an expansive state rather than only the most extreme and
exaggerated lack of access. See generally OFF. OF POL’Y DEV. & RSCH., U.S. DEPT. OF HOUS. & URB. DEV.,
BARRIERS TO SUCCESS: HOUSING INSECURITY FOR U.S. COLLEGE STUDENTS (2015) (focusing on the shifting
demographics and contexts for undergraduate students); Grace Tatter, Food Security on College Campuses,
HARV. GRADUATE SCH. OF EDUC. (Nov. 15, 2018), https://www.gse.harvard.edu/news/uk/18/11/food-insecuritycollege-campuses (up to half of undergraduate students in the U.S. may experience food insecurity). Karen
Sloan, Law Students Report Exhaustion, Anxiety, Food Insecurity Amid Pandemic, REUTERS, (Nov. 1, 2021)
https://www.reuters.com/legal/legalindustry/law-students-report-exhaustion-anxiety-food-insecurity-amidpandemic-2021-11-01/.
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that are at greater risk for such issues.86
B. Mental and Emotional Health
Mental and emotional health are areas where law students and lawyers
suffer, regardless of their identities.87 Nonbinary students, similar to students with
other marginalized identities, suffer due to the extraneous work that must be done
to meet certain expectations of law school while maintaining a semblance of safety
and respect.88 This extra burden begins before students even enter law school:
applications that require one to choose a binary gender,89 even as more states are
allowing third gender markers on state-issued documents, including birth
certificates,90 can cause anxiety and depression; deciding how, when, and whether
to out oneself; and finding resources for how to navigate law school and the legal
profession as a nonbinary person. How does a student navigate the path to
becoming a zealous advocate without being labeled as “oversensitive” on LGBT
issues? How do these additional steps impact an individual’s experience and change
their ability to navigate law school?
One of the more frequent areas of aggression (micro or macro) that is
increasingly visible within law schools and broader society relates to the language
used to describe individuals—not their identities which is an entirely different
conversation that definitely arises in law schools in different ways, but of naming
individuals. Although many people now have an increased fluency in the use of
gender neutral pronouns (most often the singular they/them/theirs),91 and law
professors and scholars have been encouraging the use of they/them as the gender
neutral norm,92 the experience of actual nonbinary students, including myself, who
use they/them pronouns is mixed as to the frequency with which their correct
pronouns are actually used. Additionally, many law school classes expect a level of
formality that defaults to students being referred to by an honorific and their last
name: Ms. or Mr. So-and-So. Such usage is unproblematic for students who feel
86

87

88

89

90
91

92

As discussed in footnotes 64-68 and the accompanying text, nonbinary students are more likely to report
being queer, people of color, or being disabled – all communities that experience increased risk of addiction,
depression, and economic instability.
See Patrick R. Krill, Ryan Johnson & Linda Albert, The Prevalence of Substance Abuse and Other Mental
Health Concerns Among American Attorneys, 10 J. ADDITION MED. 46 (2016); Organ et al., supra note 83.
Conversations with Nonbinary Students, online. (2018–2020); Conversations with Nonbinary Lawyers,
Zoom (Winter 2021/Spring 2022).
See, e.g., Soleil Ho (@hooleil), TWITTER (Nov. 1, 2020, 3:44 PM),
https://twitter.com/hooleil/status/1323048417392668672
[https://web.archive.org/web/20201101234520/https://twitter.com/hooleil/status/1323048417392668672]
(including a picture and asking for more information on Lewis & Clark Law School’s application that
requires students to select M or F even while being in a state that allows X on birth certificates and driver’s
licenses).
Identity Document Laws and Policies, supra note 9. As of May 2022, seventeen states allow an X marker on
their state-issued birth certificate. Id.
Other neutral pronouns, including neopronouns such as ey/em/eirs and ze/zem/zirs are used more
frequently in informal spaces, but many law students and others in law school spaces still profess
discomfort with such pronouns.
Brown, supra note 52, at 71.
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comfortable using these honorifics, but for students who prefer to use the honorific
Mx. (regardless of their pronouns), this requires additional work on the student’s
part.93 This work usually involves (1) informing the professor and colleagues of the
proper honorific, (2) educating on what the honorific is and why it should be used,
and (3) re-emphasizing and frequently reminding about its usage. It is ongoing,
Sisyphean, and exhausting.
Anecdotally, students perceive a shift in the use of honorifics and last names
from year to year with the same professors—professors will start asking about
pronoun and honorific usage at the beginning of the semester, and some will drop
honorifics and refer to students by their first names.94 Whether this is an easing of
rigid formality or a discomfort with the honorific Mx. is difficult to say. On the flip
side, there is evidence that gender-neutral practices are used to avoid affirming
other trans individuals’ identities: in professional and academic settings, professors,
supervisors, and colleagues will default to a different level of formality to avoid
gendering a person at all.95 Rather than seeking to know and use a person’s correct
pronouns and honorifics, individuals will default to a neutral they/them or avoid
pronouns altogether for individuals they view as trans or nonbinary. Intentional
gender-neutral practices are important because they allow nonbinary students to
move through professional and academic settings without being misgendered, as
well as challenge assumptions about neutrality in such spaces. They displace the
assumption of a straight cisgender perspective as normative and allow a wider
range of experiences to be viewed as not abnormal.96 While such a response might
be a welcome avoidance of misgendering, it can also undermine an individual’s
sense of belonging by denying them the chance to be correctly gendered.97 There is
no simple solution to complex issues, and no single solution will be adequate for all
students; this should encourage us to interrogate what structures within these
institutions are causing issues for students. Why is such a level of formality needed?
93

94

95

96

97

Following the advice of nonbinary law students who came before me, I developed a template for emailing
each new professor a week or two before classes begin. Very few of my professors during 1L and 2L asked
the class to share names and pronouns unless they had already had me or another nonbinary student in
class.
According to conversations with other nonbinary students at Maurer (classes of 2018, 2021, and 2022),
certain professors who have had nonbinary students multiple times between the years 2016 and at the time
of writing this Article have changed their practices related to when and how they ask students to share
their name, pronouns, and honorifics, as well as how they choose to refer to students in class. Conversations
with Nonbinary Students, Ind. Univ. Sch. L., Bloomington, Ind. (Dec. 2019, 2020).
For example, if you know someone uses she/her pronouns but you keep using they/them pronouns or default
to other neutral references, that is still misgendering her. That is because you are not using she/her and
corresponding descriptors and honorifics. Defaulting to first names to not use the honorifics Mr., Ms., and
Mx., can offer some people comfort and others a missed opportunity to be affirmingly gendered.
Much of legal pedagogy operates on what Kimberlé Crenshaw has termed the "norm of
perspectivelessness,” “conduc[ting] [classes] as though it is possible to create, weigh, and evaluate rules and
arguments in ways that neither reflect nor privilege any particular perspective or world view." Crenshaw,
supra note 74, at 2. This norm assumes a white, straight, cisgender perspective that displaces all other
perspectives and experiences as abnormal and thus not neutral. See id. at 3; see also Elizabeth B. Cooper,
The Appearance of Professionalism, 71 FLA. L. REV. 1, 27 (2019) (“A great paradox of belonging to the
dominant culture is that this belonging and its attendant privilege is often invisible”) (citing Stephanie M.
Wildman, The Persistence of White Privilege, 18 WASH. U.J.L. & POL’Y 245, 245 (2005)).
See Brown, supra note 52, at 70 (“‘[P]ronoun avoidance’ [can] be viewed as another form of ‘erasure.’”).
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Who is served by the institution remaining unchanged? Questions of neutrality and
professionalism also arise in contexts such as moot court, interviews, and more
general conversations regarding professionalism and formality.98 Many
“professional” spaces and expectations are heavily gendered and racialized;99
defining professionalism so narrowly is a site of conflict for many students.
Importantly, many of the adjustments practiced by nonbinary students are
offered or structured as modes of assimilation and markers of inclusion by law
schools: we are encouraged to join LGBT support groups and advise our classmates
and professors on pronouns and honorifics. We are advised on ways to normalize
nonbinary experiences rather than question what they reflect as a way of contesting
normative pedagogy and expectations—sometimes with survival in mind and other
times with more liberatory or radical goals.100 Focusing narrowly on issues such as
pronouns and bathrooms as the problems nonbinary students face—instead of
recognizing them as symptoms of a rigidly binary and hostile microcosm of the legal
profession—painfully limits the ability to consider nonbinary individuals as
complex, whole people and limits our imagination of the changes possible and
necessary within the legal field.101
C. Collegial and Extracurricular Spaces
From a student’s perspective, law school can sometimes feel like an inbetween space: while law students are “professional” graduate students who are
respected and treated like adults pursuing adult goals, there are aspects of
micromanagement and a lack of options and ability to control the material
substance of their lives that can feel like childhood. Much of student social life is
organized by students. The benefit is programming that is flexible and can be
adjusted to the students’ shifting needs; the downside is that student organizations,
many of which provide very necessary support for students, are structured on
unsustainable models.102 These organizations lose and gain membership from
semester to semester, are constrained by institutional regulations that they often
have little power to change, and are at times led by students who are seeking an
additional line on their resume rather than by ones who want to build community
and space for change making. To a neutral outsider, it may seem reasonable that
students must agitate for certain structural changes within the institutions.
Academia is notoriously slow moving and how is an institution meant to know what
98
99
100

101

102

Cumberbatch, supra note 74.
See Cooper, supra note 96, at 3–4.
See Albert, supra note 1 (first citing KATE BORNSTEIN & S. BEAR BERGMAN, GENDER OUTLAWS: THE NEXT
GENERATION (2010); then citing RIKI ANNE WILCHINS, READ MY LIPS: SEXUAL SUBVERSION AND THE END OF
GENDER (1997)).
That is not to say that such a focus is inappropriate or unnecessary, but if the focus is solely on these
moments rather than accompanied by attempts to understand the larger context that allows and
encourages these moments to happen, actual solutions cannot emerge.
Garcia, supra note 3, at 392. Some students organize and work through organizations to change the status
of facilities in law schools requires litigation, meaning that students are also unable at times to experience
the fruits of their labor. See Prihar, supra note 77.
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its students need without them asking (or demanding) such changes?
In practice, forcing students in already vulnerable positions to advocate for
change pressures them to subject themselves to potentially unfriendly or downright
hostile institutions in hopes of improving their law school experiences with
accommodations and necessities to ease their time in law school.103 Nonbinary
students are the ones who advocate for gender-neutral bathroom options and often
must place themselves in revealing104 and otherwise uncomfortable situations105 to
demonstrate why such options are needed. Nonbinary students are the ones who,
often by trial and error, must learn which professors will respect pronouns and
which will intentionally misgender them and other students.106 These dynamics—of
requiring students to agitate and organize for change to eke out progress—allow the
institution to claim credit for catching up with the times,107 leaving students to be
punished, formally and informally, for their work.108 Notably, this does not begin to
address dynamics between students and within peer groups. Student interactions
and the expectations set by student organizations and the law school structures
that establish the norms for student groups can vary widely and can normalize
respect, or lack thereof, for nonbinary students.
D. Job Outcomes and “Professionalism”
The Class of 2019 survey data from NALP reveals that nonbinary graduates
were less employed than their class overall, though “much more likely to be
employed in public interest jobs compared to their peers.”109 Class of 2019
nonbinary graduates were less likely to have received a job offer before graduation
and more likely to be seeking a different job than their peers.110 The top source
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Also see L. SCH. SURV. OF STUDENT ENGAGEMENT, 2020 ANNUAL SURVEY RESULTS (2020),
https://lssse.indiana.edu/wp-content/uploads/2020/09/Diversity-and-Exclusion-Final-9.29.20.pdf, for how
schools are missing the mark. Consider MOORE, supra note 16 at 13–16, regarding student organizations
being needed due to lack of support in schools.
See Lake, supra note 79 and accompanying discussion regarding the experiences of students at Seattle
University.
Avoiding using the restroom can cause temporary discomfort but also lasting health impacts such as
urinary tract infection and kidney infections. See Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 524 (3d
Cir. 2018); Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1045 (7th Cir. 2017)
(it would cause irreparable harm to deny a transgender male student bathroom access because the use of
the correctly gendered restroom was necessary for both his transition and his emotional well-being).
Every nonbinary student at my institution has a list of professors they can trust, ones they know they can’t,
and ones they’re yet unsure about. Conversations with Nonbinary Students, Ind. Univ. Maurer Sch. of L.
(2018–2020). This is also a common occurrence regarding colleagues in professional settings as well.
Conversations with Nonbinary Lawyers (Winter 2020).
See Garcia, supra note 3, at 382, for a discussion of the ways in which law schools address racial diversity
and inclusion to unsatisfying ends that fail students.
See, e.g. Ella Fassler, “Graduate Student Labor Organizing is Rising – And so is Retaliation”, TRUTHOUT,
(Dec. 3, 2020) https://truthout.org/articles/graduate-student-labor-organizing-is-rising-and-so-is-retaliation/.
NALP Research on Non-Binary Law School Graduates, supra note 55.
Id. (“Employed Class of 2019 non-binary graduates were less likely to have received their job offer before
graduation (57.1%) than the class as a whole (65.2%). They were also slightly more likely to be seeking a
different job (12.3%) than their peers (11.3%).”)
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reported for their employment was “self-initiated contact/networking.”111 Although
data is not yet available, and thus it is unclear exactly what the cause is for fewer
job offers upon graduation and the increased percentage of self-initiated contact
rather than on campus interviews (OCI) or connections through career services
offices (CSOs), these statistics should raise questions about the need for students to
“screen” employers in ways that CSOs cannot or will not.
Advice on professionalism in law school and in the job search process is often
gendered and neglects to consider the particular realities of nonbinary students.
The classic resources available for learning how to dress and interact in professional
settings are incredibly gendered112 and do not offer options for gender-neutral
formal wear appropriate for a spectrum of gender presentations.113 CSOs are illequipped to advise nonbinary students on how to navigate coming out in job
applications and interviews. Unlike cisgender gay, lesbian, and bisexual students,
who may have questions about when and how to come out to (potential)
employers,114 there are gendered methods of address that are of additional concern
for nonbinary students and may necessitate being out(ed). Students are often the
ones who decide when and where to display their pronouns and honorifics:115 on the
one hand, this allows students to negotiate their own comfort levels, but without
law schools and professionals in positions of power normalizing use and format,
students are often left in the lurch and uncertain of what is expected and what will
be accepted.116
The problems present in law school feed into the same problems present in
firms and other areas of the legal field because the institution itself is a source of
normative logic. Law school is where students are taught to act and think certain
ways.117 There is obviously a great need to overhaul the structure of law school and
111
112
113
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Id. Self-initiated contact and networking represented 22.4% of employment followed by Fall OCI and
“other,” each at 14.3%. Id.
Cf. Cooper, supra note 96, at 11–13 (discussing gendered dress expectations in professional settings).
See Ruth Carter, Non-Binary Lawyering: What’s Courtroom Attire?, ATTORNEYATWORK (Aug. 9, 2018),
https://www.attorneyatwork.com/non-binary-lawyering-ruth/.
See, e.g., LGBT Career Planning & Job Search Guide, CAREER SERVS., UNIV. OF PA.,
https://careerservices.upenn.edu/lgbt-career-planning-job-search-guide/ (last visited Jan. 2, 2020). Given the
Supreme Court’s recent Title VII decision in Bostock v. Clayton County, 140 S. Ct. 1731 (2020), many job
search guides are at least a little outdated. Most, like the one cited earlier in this footnote, still focus on how
much information about LGBT social and academic involvement to include, and often inadequately address,
aspects of identity that students are less able to choose whether to disclose.
I have yet to find a school that officially recommends how and when to include one’s honorifics and
pronouns in an email signature or business card, for example. Informal conversations with other law
students on Twitter,
including students from Indiana Maurer School of Law and Brooklyn Law School (not representative of all
law schools but definitely representative of different geographies), included most students saying they
received little to no guidance from official sources.
See J. Remy Green, On Curb Cuts and Pronouns and Honorifics in Email Signatures (and Elsewhere!),
MEDIUM (June 13, 2018), https://medium.com/@j.remy.green/on-curb-cuts-and-pronouns-and-honorifics-inemail-signatures-and-elsewhere-e1ea2bfd55b1 for a strong example of how law students could be advised on
such inclusion, with a nonbinary attorney as an exemplar!
Mertz, supra note 16. Of course, many scholars and practitioners have noted the failures of law school to
adequately prepare students for the reality of practicing law, so there is room for further consideration of
what this normative connection actually entails.
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access to the legal profession,118 but it is important not to remove law schools
entirely from the context of the greater legal field, especially if we are interested in
critiquing how schools serve as training grounds for the legal profession’s normative
expectations. There are many threads that connect the academic and professional
realms of the law, and ignoring the connections and culture(s) that are built from
such exchange will only be to the detriment of everyone who does not fit into the
normative ideal of being a lawyer.
III. FAILURES OF ASSIMILATION
As Part II outlined, the hostilities present in law school exist not solely
because of the position and identities of individual law students, but also because of
the underlying formation and goals of legal institutions. These hostilities and
underlying motivations illuminate the limitations of assimilationist models. The
failure to imagine nonbinary individuals as lawyers and legal practitioners means
legal institutions are doomed to fail to meet nonbinary communities’ needs and
nonbinary lawyers must work that much harder to succeed as attorneys and serve
clients. The impact of this failure, then, is felt not only by nonbinary individuals but
also by the cis people with whom they are in community and the legal profession as
a whole.
When we think of nonbinary individuals as experts of their lived experience
and understand that nonbinary lawyers and other legal practitioners exist, we can
better grasp the failures of legal institutions to meet the needs of nonbinary and
trans communities. The focus on students is a fruitful starting point because of the
ways in which law school functions as a microcosm of the larger legal institution.
Nonbinary students are in a double bind: constant educators and advocates but
never expert enough.119 On the one hand, nonbinary people are constantly doing the
labor of educating those around them, but legal scholarship and pedagogy do not
acknowledge such efforts as expertise, at least at the student level.120 On the other
118

119

120

The experiences of students of color have been cited throughout the first two sections of this paper, see
supra Parts I–II, and students have written and spoken extensively about the inequities in bar exams,
which have especially intensified during the COVID-19 pandemic. See, e.g., Valerie Strauss, Why This
Pandemic is a Good Time to Stop Forcing Prospective Lawyers to Take Bar Exams, WASH. POST (July 13,
2020), https://www.washingtonpost.com/education/2020/07/13/why-this-pandemic-is-good-time-stop-forcingprospective-lawyers-take-bar-exams/. Legal pedagogy has also been under constant review and critique
from scholars and students, see, e.g., Crenshaw supra note 74, at 12–13. Scholars have recommended
overhauls based on queer pedagogy; see, e.g., Brooks & Parkes, supra note 25, at 120.
This is a common experience for students of different marginalized and underrepresented communities:
their expertise is sometimes valued but insufficient to change the shape of an entire institution. See Garcia
supra note 3, at 385–86 (discussing this experience among Latina students); Molly Callahan, The Autistic,
Non-Binary, Queer, Law Student Fighting for Disability Justice, NEWS@NORTHEASTERN (Apr. 19, 2018),
https://news.northeastern.edu/2018/04/19/the-autistic-non-binary-queer-law-student-fighting-for-disabilityjustice/ (discussing Lydia X.Z. Brown’s experience as an autistic nonbinary queer).
Writing a Note or Comment as a student, for example, require one to find sufficient sources. How can one
write about an experience that has not been theorized to the institution’s desire? Affect theory may be
instructive in allowing forms of embodied knowledge to serve as a basis for expertise being recognized that
are otherwise illegible to mainstream legal scholarship. “As Mariana Valverde suggests, we need to expand
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hand, trans people and other minorities are often assumed to be only interested in
their marginality—for example, trans people are expected to be only interested in
trans legal issues.121 Additionally, the contributions of marginalized students are
undervalued in law schools, as evidenced by professors ignoring and sidelining
meaningful discussion on lived experience of the law’s impacts on individuals and
marginalized communities.122
It is particularly important to consider the ways in which embodied
knowledges123 are devalued and underutilized within the law as a professional field
and within the classroom.124 Students are expected to be experts on the topic and
often take on the roles of educator and advocate for themselves and others similarly
positioned.125 At the same time, however, they are undermined by administrators
and faculty who explicitly reject alternative frameworks for incorporating gender
and sexuality through holistic approaches.126 While some scholars believe that “the
rapid societal changes that have led to broader social acceptance of LGBT [sic]
people in most walks of US society have also made law firms a more hospitable
place for LGBT [sic] lawyers to work,”127 the failure to meet the diverging needs of
different L, G, B, and T lawyers easily demonstrate this is not the case. The
counting and reporting of a demographic do make its presence visible but on its own
cannot fully “normalize” the demographic’s presence in law schools and the
profession more generally.128 Normalization, in this sense, often focuses more on
making visible the presence of certain individuals visible and assimilating them
into existing structures rather than displacing or destabilizing existing models that
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the inventory of tools we use for socio-legal analysis that may come at the expense of disciplinary or
doctrinal purity.” SENTHORUN SUNIL RAJ, FEELING QUEER JURISPRUDENCE: INJURY, INTIMACY, IDENTITY 4 (1st
ed. 2020).
While any sort of law that touches on the lives of trans people could be understood as a trans legal issue,
often this lens is meant to refer only narrowly to civil issues, such as access to medical and social transition
processes and workplace discrimination.
See Garcia supra note 3, at 395 (discussing the contributions of students of color).
Many theorists working in the intersection of anthropology and queer studies have written extensively
about embodied knowledges. Ramón Rivera-Servera describes his ethnography of performance as
coperformance where “the theories [he] bring[s] into [his] analysis have been practices in performance;
experienced, learned, and felt on [his] own body.” RAMÓN RIVERA-SERVERA, PERFORMING QUEER LATINIDAD:
DANCE, SEXUALITY, POLITICS 19 (2012). The body can serve as a site of contextualization but also source of
production of knowledges that reveal truths about the world and how we move through it.
Cf. Brooks & Parkes, supra note 25, at 109–13 (describing feminist and critical race approaches to
pedagogy).
Conversations with Nonbinary Students, online (Dec. 2020, Nov–Dec. 2021).
Brooks & Parkes supra note 25 at 94–97 (citing the experiences of queer students told to divorce their
personal politics). See also Paula Gerber & Claerwen O’Hara, Teaching Law Students About Sexual
Orientation, Gender Identity and Intersex Status Within Human Rights Law: Seven Principles for
Curriculum Design and Pedagogy, 68 J. LEGAL EDUC. 416, 418–423 (2019) (providing an overview of
scholarship on the integration of sexual orientation, gender identity, and intersex status into traditional
law curriculum and outlining the possible negative reactions from faculty and students). But see Mary
Becker, Becoming Visible, 1 NAT’L J. SEXUAL ORIENTATION L. 146, 146–47 (1995),
http://www.ibiblio.org/gaylaw/issue2/mbecker.html, for a faculty perspective on the difficulty of
incorporating such frameworks while queer.
Leipold, supra note 26, at 793. While Leipold’s work claims to look at an “LGBT” demographic, the article
and internal citations clearly represent only LGB acceptance; his article fails to fully incorporate or explain
the experiences of transgender individuals and thus misuses the term “LGBT.”
Cf. id. at 793–94.
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mark LGBT individuals as outsider/other. As Kendra Albert points out, “[f]itting
nonbinary people into existing law will not eliminate the discrimination that
nonbinary people face because it will not eliminate the gender binary. The
liberatory and radical ideals that so many nonbinary people have articulated
demand more than an additional option on gendered forms.”129 Thinking of trans
people and nonbinary people as being “normalized” into a profession will fail to
eliminate discrimination and other barriers to access and success because the
profession (and law school) is fundamentally structured in ways that privilege
binary and normative ways of being. This sort of normalization into the profession
focuses more on making trans and nonbinary people understandable or digestible by
their cisgender peers. More than an additional option on gendered forms is needed:
changes to physical spaces, pedagogical structures, and more are needed so that
nonbinary law students and lawyers can fully exist and thrive.
A narrow focus on what constitutes nonbinary issues fails to recognize the
underpinnings of the legal system and how all aspects of legal institutions are
implicated in the questions of gender, authority, and positionality. While pronouns,
bathrooms, and questions of community and belonging are all important, they also
implicate underlying issues of language and respect, disability justice, and similar
and parallel experiences of students of color and other students of marginalized
backgrounds.130 Many of these issues require students to take on the bulk of the
work, often with little or insufficient support from faculty, staff, and administration:
students are the ones that organize to update bathroom stalls; educate faculty on
pronouns and language; and inform each other about which faculty is safe, where
bathrooms are available, and which colleagues can be trusted. The weight of such
work is not unique to nonbinary students, but that does not mean it is any less of a
problem.
CONCLUSION
Counting nonbinary students and pointing to the representation of a few
individuals within the broader legal profession is not enough to improve the
experiences of nonbinary students. Simply adding more options to the gendered
forms required by law school and legal bureaucracies is not enough to meaningfully
change law school. Acknowledging the existence of nonbinary law students, lawyers,
and legal scholars is almost a step in the right direction, but it cannot be the sole
measurement of “progress.” Failure to acknowledge the expertise of nonbinary law
students and scholars on their own lived experiences and as complex, whole
individuals within legal institutions is a disservice to all. It weakens the ability of
any part of the legal environment to understand how the law is shaped by
expansive and varied embodiments of gender.
129
130

Albert, supra note 1.
These issues don’t even begin to address how the needs of nonbinary students of color might differ from
white nonbinary students, or how students marginalized by multiple identities may have overlapping or
diverging concerns.
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The needs of nonbinary individuals must be articulated as diverse and
complex, building upon existing scholarship of Black, disabled, and other
marginalized legal scholars who are critical towards the goals and purposes of legal
systems. Any programs or policies addressing the needs of nonbinary students must
be predicated on an understanding that law schools are reflective of a broader legal
system that is necessarily harmful to any individual who is not white, not
cisgender, and not abled and is increasingly hostile to those living at the
intersection of such experiences. Meaningful change and any sort of “solution” to the
problems identified by nonbinary people must be predicated on liberatory principles
for the most marginalized: none of us are free until all of us are free.

